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GOVERNMENT RATE-MAKING IS UNNECESSARY 
AND WOULD BE VERY DANGEROUS. 

BY DAVID WILLCOX, PRESIDENT OF THB DELAWARE AND HUDSON 

COMPANY. 



The incessant, and at times imperious, demand of the Inter- 
state Commerce Commission for large additional powers has 
been greatly reinforced and dignified by the President's last 
annual message. That part of the message which referred to 
interstate commerce legislation was entitled "Rebates"; but the 
only legislation suggested was that the Commission should have 
power to make future railway rates. This illustrated the not un- 
common confusion of the two subjects. The matter of rebates 
has been used largely for the purpose of stimulating public feel- 
ing in favor of establishing governmental rate-making. But the 
power to make future rates would have no effect upon the matter 
of rebates. A rate made by the Commission would be subject to 
secret cutting, quite as much as one made by railway traffic 
officials. The power to prevent rebates and the power to fix future 
rates are, therefore, two subjects having not the least connection 
with each other. 

The legislative branch of the Government has already acted 
upon the matter of rebates. The Interstate Commerce Act abso- 
lutely prohibits such practices and prescribes heavy penalties 
therefor; and the Elkins law passed in 1903, without opposition 
from any interest, provides the further remedy of proceedings 
by injunction to enforce this prohibition. Accordingly, the Inter- 
state Commerce Commission said in its annual report for 1893 
(p. 7) : 

" The power of the statute in this direction was practically exhausted 
in creating the offence. When that was done, when certain acta were 
declared misdemeanors, the subsequent perpetrators of those acts be- 
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came at once liable to criminal prosecution in like manner and by the 
same agencies as other offenders. Nor can Congress provide any sum- 
mary or exceptional methods for preventing or punishing that class of 
transgressions. . . . Theoretically, at least, the existing system of laws 
applicable to the wrong-doing now referred to is complete and ample. 
It is not lacking in strength or certainty." 

Again in its annual report for 1903 (pp. 10, 11), the Commis- 
sion said, in discussing the effect of the Elkins law above men- 
tioned: 

" No one familiar with railway conditions can expect that rate-cut- 
ting and other secret devices will immediately and wholly disappear, 
but there is basis for a confident belief that such offences are no longer 
characteristic of railway operations. That they have greatly diminished 
is beyond doubt, and their recurrence to the extent formerly known is 
altogether unlikely. Indeed, it is believed that never before in the rail- 
road history of this country have tariff rates been so well or so generally 
observed as at the present time. ... In its present form the law ap- 
pears to be about all that can be provided in the way of prohibitive 
and punitive legislation; unless further experience discloses defects not 
now perceived, we do not anticipate the need of further amendments 
of the same character and designed to accomplish the same purpose." 

Similar views have just been expressed in the Commission's 
annual report for 1904. 

Secret rebates and preferences to individuals have, therefore, 
been fully dealt with so far as concerns the lawmaking power. 
" The words of the statutes have no potency in preventing offences, 
and their multiplication and reiteration will not add to their 
effect." None of the bills pending in the present Congress 
has any provisions bearing upon the subject of rebates, and 
if they should all be passed the position of that matter would not 
be affected in the slightest degree. It would still be controlled by 
the statutes now in force which, as the Interstate Commerce Com- 
mission has repeatedly said, fully prohibit such practices and 
establish ample procedure for their prevention. If they continue 
to exist, it can be due only to failure by the executive branch of 
the government to enforce the existing statutes. 

The only question involved in the proposed legislation is, there- 
fore, whether the power of making the rates from which the 
income of railroad property arises shall be taken away from its 
owners and vested in the Government. 

The policy of the country has been very distinctly to the con- 
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trary. There is no indication in the preliminary debates that 
Congress sought by the Interstate Commerce Act to establish gov- 
ernmental rate-making. No such purpose is expressed by the 
terras of the statute, which are absolutely controlling as to the 
legislative intent (3 How., 224). 

The Commission, therefore, decided in 1887 that " its power in 
respect to rates was to determine whether those which the roads 
impose are for any reason in conflict with the statute," (1 1. C. E., 
357), and this language was later cited by the Supreme Court 
(167 TJ. S., 570) as showing that the Commission at first did not 
deem itself to be possessed of rate-making power. Subsequently, 
the Commission, however, made various attempts to regulate 
future rates. It has been said that the Commission exercised 
this power for ten years without substantial objection or sug- 
gestion that its course was unauthorized by law. (Annual Beport 
for 1897, p. 11) . This statement is erroneous. As early as 1889 
and 1890, the Circuit Court held, in substance, that the Commis- 
sion had no power to make future rates (37 Fed. Bep., 567 ; 43 
Fed. Bep., 37), and the latter case was affirmed by the Supreme 
Court in 1892 (145 U. S., 263). 

The Commission was not, however, satisfied with these rulings 
and continued its efforts, with the result that its authority was 
immediately challenged in the courts. The consequence was that 
upon March 30, 1896 (162 IT. S., 184), and again upon May 24, 
1897 (167 U. S., 479), the Supreme Court held with great posi- 
tiveness that the terms of the statute granted no such power ex- 
pressly and that it could not be implied therefrom, saying, " The 
vice of this latter argument is that it is building up indirectly 
and by implication a power which is not in terms granted." 
There was, therefore, no period of time during which the existence 
of such power was conceded by the parties affected, and as soon as 
the question reached the courts the power assumed was held not 
to exist 

The grotesque and empty claim has been made that these de- 
cisions in some way changed the act. Thus it has frequently been 
said that the court "emasculated" the statute; the Commission 
speaks of the courts having made " discoveries " contrary to the 
general understanding, by which sections of the statute were 
"eliminated" and "stricken from the act," and refers to the 
effect of these adjudications in " defeating the purposes " of the 
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act; and the Commissioner of Corporations in his recent report 
says that the force of the Interstate Commerce Act has been 
" seriously weakened " by judicial interpretation. These fashions 
of speech show misconception of the processes of jurisprudence. 
By reason of the Commission's attempt to fix future rates, it 
became necessary for the Supreme Court to decide whether that 
body had such power. The court's decision, of course, took 
nothing from the act and added nothing thereto. The court de- 
cided merely that nothing contained in the statute, as it was 
passed in 1887, conferred any power to make future rates; no 
more and no less. It is, therefore, idle to speak of these decisions 
as having in any way qualified the act as Congress passed it. 

The action of Congress in the matter was not accepted in all 
quarters as sufficient. A propaganda was at once set on foot, 
largely by the Commission itself, for farther legislation increasing 
its powers generally. A few instances may be given of the efforts 
which have been made to stimulate public feeling and arouse hos- 
tility to the carriers. 

Thus the expression "transportation tax"* has been habitu- 
ally applied* to the charges of the carriers. This, of course, has no 
more accuracy than would such an expression as the " wheat tax," 
or the " beef tax," or the " corn tax," or the " clothing tax," or 
the "newspaper tax" have in describing what is currently paid 
for those articles of general use. The individual consumer has 
no more to do with fixing the prices of such articles than with 
fixing the charges of the carriers. Those prices, too, are far more 
of a universal burden than are transportation charges. As the 
Commission said in its annual report for 1900 (p. 9), "generally 
a slight increase in the rate does not materially affect the price 
to the consumer"; and, in its annual report for 1903, "perhaps, 
in most instances the freight rate is so small a part of the total 
cost of a commodity that the consumer is unconscious of the 
increase in rate" (p. 32). But an increase in the price of 
articles in general use falls directly upon the consumer and is 
felt at once. Although, however, the burden of the transporta- 
tion charge is so much the lighter, the general body of the con- 
sumers creates the conditions which settle the amount of that 
charge quite as much as the price of the goods transported. In- 

• Annual Report for 1900, pp. 9, 13, 24; Annual Report for 1903, pp. 
14, IS, 17. 
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deed, the most potent cause of the downward course of rates in 
the past has been the pressing commercial necessities of shippers 
and consumers and the efforts of traffic officials to meet them. 

So, too, the Commission (Annual Eeport for 1903, pp. 13-15), 
and one or more of its members individually, have asserted that 
rates as a whole have greatly increased of late. For example, in 
an article recently published in the North American Keview, 
one of the Commissioners said : " Within the last five years, rates 
upon every important commodity in every section have been ad- 
vanced. . . . We are confronted with increasing monopoly, with 
advancing freight rates and with no probable relief in sight." At 
that time the last figures available were those for 1903, so that the 
comparison extended back to 1898. Yet in 1898, the average 
freight rate per ton per mile was .753 cents, or seven mills and 
fifty-three hundredths of a mill, and in 1903, it was .763 cents, or 
seven mills and sixty-three hundredths of a mill. The increase 
upon which were founded these lugubrious views amounted, 
therefore, in a time of generally rising prices, to ten-thousandths 
of a cent, per mile, or ten cents per ton for each thousand miles, 
or one and three-tenths of one per cent. In the depression of 1899, 
rates reached the lowest point ever known, namely, .724 cents per 
ton per mile. In 1903, the mileage rate was .763 cents. The 
increase, therefore, was merely .039 cents, thirty-nine thousandths 
of a cent, or about five per cent. As will shortly be seen, this was 
far less than the general increase in prices, and in no sense un- 
reasonable. 

Again, in response to an inquiry from the Senate, the Com- 
mission reported on April 7, 1904, that this rise in rates from 
1899 to 1903, had added to gross earnings to the amount of $155,- 
475,502, but that it was unable to state the amount added to net 
earnings. This was startlingly erroneous; the increase in mileage 
rate was .039 cents, and the total tonnage of 1903 was 173,221,- 
278,299— multiplying the two together the increase in gross earn- 
ings was, therefore, $67,556,299, instead of $155,475,502. More- 
over, the figures then in possession of the Commission showed 
that, comparing 1899 with 1903, gross earnings increased 43.7 
per cent, and operating expenses increased 46.7 per cent.; gross 
earnings per mile increased 31.1 per cent, while operating ex- 
penses increased 34 per cent.; the ratio of expenses to earnings 
increased from 65.24 per cent, to 66.16 per cent.; the number of 
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employees increased from 926,924 to 1,312,537, namely 385,613 
or 41.3 per cent, and their compensation from $522,967,896 to 
$775,321,416, namely, $252,353,520, or 48.2 per cent.; the average 
compensation for each individual employee increased from $551.- 
89 to $582.76, making the total increase by reason of this in- 
creased rate $50,373,501 ; the total cost of fuel increased 40 per 
cent., or a total of $41,000,000. Still further, the figures for 
1904 show that the operating ratio was 67.75 per cent, or 2.57 per 
cent, of the entire gross earnings above the operating ratio of 
1899. These figures show that the slight increase in the mileage 
earnings has been totally absorbed by the increase in expenses of 
operation, and has been wholly inadequate to meet the same. 

Obviously, the propaganda to take the railway property of the 
country out of the hands of its owners should rest upon some- 
thing better than this in order to warrant such action. 



The substantive provisions of the Interstate Commerce Act are 
that (1) rates shall be reasonable and (2) there shall be no un- 
just discrimination or undue or unreasonable preference between 
individuals, localities or classes of traffic. No change in these 
rules is now suggested. Those supporting this agitation should, 
therefore, show that the present act is inadequate to enforce them. 
But this is not the case in any respect. 

1. The existing rates are reasonable. This is shown by the 
course of freight earnings throughout the country for the past 
thirty-three years, including 1 903, the last year which has yet been 
officially ascertained. It should be borne in mind that these 
figures include local as well as interstate business, and that if the 
two were separated the interstate rates would be considerably less. 

Average Earnings per Ton per Mile. 



YBAB. 


CENTS. 


YBAB. 


CENTS. 


YBAB. 


CENTS. 


1870 .... 


1.990 


1891 .... 


895 


1898 .... 


753 


1882 .... 


1.240 


1892 .... 


898 


1899 .... 


724 


1887 .... 


1.030 


1893 .... 


879 


1900 


729 


1888 .... 


1.001 


1894 .... 


860 


1901 


750 


1889 .... 


922 


1896 .... 


839 


1902 .... 


757 


1890 .... 


941 


1896 .... 

1897 .... 


806 

798 


1903 .... 


763 



As to the facts, these remarks of the Commission are pertinent: 

" Where changes of any importance hare taken place in the freight 
rates of any section, either for local or competitive traffic, in nearly all 
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cases lower rates are now charged than prior to the date of the act 
to regulate commerce. . . . Only from an extended inquiry would it 
be possible to accurately estimate the total reduction effected since 
the passage of the act to regulate commerce, but that it has been 
very considerable is well known. . . . Comparing the amounts received 
by the railways for transportation with amounts which they would 
hare received on the volume of traffic carried from 1889 to 1893, if the 
average receipts per mile for 1888 had been maintained during the 
subsequent five years, it appears that the public would in such case 
have paid for freight and passenger transportation by railroad from 
1889 to 1893, inclusive, $525,459,587 more than was actually paid for 
such transportation during that period."* 

The foregoing figures show that the downward course of rates 
has continued since these remarks were made. 

The slight rise in earnings per mile since 1899, upon which 
so much comment has been made, was due principally, not to an 
increase in rates, but to an increase in high-class freight from 
23.19 to 24.58 per cent, of the total traffic In any case it was not 
unreasonable. The average rate in 1897 was .798; in 1899, by 
reason of unfavorable commercial conditions, but especially of 
excessively low rates on bituminous coal, the average rate declined 
to .724 ; in 1903, it rose to .763 — not as high as it had been six 
years previously, and an increase of thirty-nine thousandths of a 
cent, or about five per cent. This fluctuation clearly came within 
the expression of the Commission that "when reductions have 
been made on account of commercial depression, it is difficult to 
see why corresponding advances may not properly be made with 
the return of business prosperity." (Annual Keport for 1903, p. 
48.) 

But, aside from this, there has been no such rise in railway rates 
as has occurred regarding prices of commodities generally. It 
has already been shown that in 1904, notwithstanding this slight 
advance in the mileage earnings, the percentage of operating ex- 
penses to earnings was 2.57 per cent, greater than it was in 1899. 
The recently published Bulletin of the Department of Labor (No. 
51 ) with reference to the general course of prices shows, too, that, 
taking 100 as the average for the period from 1890 to 1899, the 
price of all commodities in 1902 stood at 112.9 or 12.9 per cent. 
above the average of the preceding decade. Applying the same 
treatment to railway rates, they stood in 1902 at 90.2 or 9.8 per 

'Annual Report for 18M, pp. 50, 51. 
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cent, below the average of the preceding decade. This proves that 
railway rates had greatly declined while prices in general had 
greatly advanced. The general result of conditions in this coun- 
try is that the rates are about one-third of the average in Eng- 
land and France and about one-half of the average in Germany. 

Very few substantial controversies have ever arisen regarding 
the reasonableness of rates, and the Commission has frequently 
stated, in substance, that there is no ground therefor. In its 
annual report for 1893, the Commission stated: 

"To-day extortionate charges are seldom the subject of complaint" 
(p. 12). "We are not troubled with the question (under consideration 
in England) that rates . . . are too high" (p. 17). "It is significant 
that . . . there has been, under the operation of the interstate commerce 
law, a steady decrease of complaints based on charges unreasonable 
in themselves. The concession is quite general among shippers that, 
with some exceptions, rates, as a whole, are low enough, and they often 
express surprise that the service can be rendered at prices charged" 
(pp. 218, 219). " Traffic for very many competing localities is being 
carried at rates which do not yield a due proportion of the necessary 
net revenue which carriers must have" (p. 221). "Rates to com- 
peting and distributing centres are not for the most part unreasonably 
high; they are frequently quite low" (Annual Report for 1897, p. 14). 
"Many rates in this country are undoubtedly too low" (p. 2). These 
facts are of general application, because " nearly every city in the coun- 
try of any considerable size is both a commercial and a railroad centre; 
therefore a competitive point in both respects " (Annual Report for 
1893, p. 39). "It is true, as often asserted, that comparatively few 
of our railway rates are unreasonable in and of themselves — that is 
without any reference to other charges made by the same carrier or 
to those of other carriers," but they may operate to create a preference 
between localities. " The cases are exceedingly rare in which un- 
reasonableness has been found merely from the amount of the rate it- 
self as laid upon the particular traffic and the distance it was carried" 
(Annual Report for 1898, p. 27). 

On March 18, 1898, the chairman of the Commission testified 
before the Senate Committee on Interstate Commerce that the 
question of excessive railroad charges — ''that is to say, railroad 
charges which in and of themselves are extortionate, is pretty 
much an obsolete question." At that time the rate per ton per 
mile was within one one-hundredth of a cent of that in 1903. 
The foregoing table of rates in each year shows that since these 
numerous statements were made the rates have been and now ar* 
much .lower* 

vol. ctxxx. — mo. 580. 27 
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Accordingly, cases in which rates have been shown to be un- 
reasonable in themselves are practically unknown. From 1887, 
until the present time, the Commission has found twenty-six cases 
of rates unreasonable in themselves, or about one and one-half 
annually. Further than this, not one of these decisions was sus- 
tained by the courts, and there has not been a single case of rates 
unreasonable in themselves established in the courts since the 
Interstate Commerce Act was passed. The record, therefore, 
proves clearly that the remedies provided by the act have shown no 
insufficiency. 

The Commission suggests no facts establishing the necessity of 
any further power in the premises. Even as to the advances 
claimed to have been made since 1899, amounting to about five 
per cent, the Commission does not suggest that any action taken 
has been unwarranted or excessive. In its annual report for 
1899, it said: "It is not intended to intimate that these ad- 
vanced rates are unlawful" . . . but "the injustice which may 
result must be without available redress" (p. 8). In its annual 
report for 1903, it said : " It would be both unwise and unjust 
upon the part of the public to prevent them, if they are reasonable 
under all the circumstances " (p. 15) ; ..." if they are just and 
reasonable, they ought not to be prevented" (p. 17). 

The claim is, therefore, not that any injustice has been done in 
respect to reasonableness of rates — there is no one asserting that 
he has been damaged and the Commission does not assert the 
existence of any such injustice. It has full authority under the 
present statute to compel the carriers to cease charging the present 
rates if they are unreasonable, but it has never taken effective 
action in the matter; so far as it has gone the Commission has in 
general sustained recent advances (9 I. C. R., 382). The claim 
is merely and baldly that rates generally should be fixed by the 
Government (Annual Report for 1898, pp. 20, 24; Annual Re- 
port for 1900, p. 21). 

As no injustice is shown arising from the present method, 
such expressions of opinion cannot be deemed to warrant the 
Government in wresting from its owners control of the railway 
property of the country. 

2. The existing remedies are ample to enforce the prohibition 
of discriminations or preferences between individuals, localities 
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or classes of traffic. As already pointed out, the matter of dis- 
crimination or preference between individuals has been fully 
covered by the original act, as supplemented by the Elkins law. 
The only matter remaining is that of alleged undue discrimina- 
tions or unjust or unreasonable preferences between localities or 
kinds of traffic. 
In the words of the Supreme Court: 

" It is not all discriminations or preferences that fall within the in- 
hibition of the statute; only such as are unjust and unreasonable (145 
U. S., 284). Commerce, in its largest sense, must be deemed to be one 
of the most important subjects of legislation, and an intention to pro- 
mote and facilitate it, and not to hamper or destroy it, is naturally to 
be attributed to Congress; the very terms of the statute that charges 
must be reasonable, that discrimination must not be unjust, and that 
preference or advantage to any particular person, firm or corporation, 
or locality must not be undue or unreasonable, necessarily imply that 
strict uniformity is not to be enforced; but that all circumstances and 
conditions which reasonable men would regard as affecting the welfare 
of the carrying companies, and of the producers, shippers and con- 
sumers, should be considered by a tribunal appointed to carry into effect 
and enforce the provisions of the act (162 TJ. S., 218). The mere cir- 
cumstance that there is, in a given case, a preference or an advantage, 
does not of itself show that such preference or advantage is undue or 
unreasonable within the meaning of the act" (162 U. S., 220). 

Claims that preferences exist and that they are unjust or un- 
reasonable arise from the natural desire to secure equal advan- 
tages with others. " The rate is of very little consequence to the 
merchant, provided it is the same to his competitors as to him- 
self " (Annual Eeport for 1897, p. 18). The efforts of traffic 
officials to meet the views of shippers and consumers in these 
regards have had more to do than any other cause with the reduc- 
tion of rates and their proper adjustment as between different 
localities. 

"In view of their opportunities, and the temptations to which their 
traffic officers are exposed, it is perhaps not too much to Bay that the 
obligations of neutrality in this regard are usually observed, and that 
discriminations of this character are not often the subject of complaint " 
(Annual Report for 1895, p. 17). "It is worth observing that some, 
at least, of the most important controversies involving the rates and 
methods of railway carriers, are rather between competing communities 
or producing regions than between rival lines of railway. Railway de- 
velopment has extended far beyond the point at which any of the 
greater systems finds its interests so identified with a single community 
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as to feel wholly indifferent to the demands and needs of all competing 
communities. Indeed, there may be entire sincerity in the contention, 
on the part of the officers of a great system, that any adjustment 
which satisfies the rival communities which it serves cannot be seriously 
objectionable from its own point of view. In such degree as this con- 
tention may be sincerely advanced, the carrier becomes a relatively un- 
important factor in the struggles of rival localities " (Annual Report 
for 1904, pp. 28, 29). 

The efforts of the traffic officials to advance the interests of the 
localities which they serve will naturally continue. But, if these 
struggles between localities are permitted to constantly pare down 
the carrier's revenue, they are a factor of great danger to the 
success of the carrier's business. It is obvious that they will have 
that effect if they are to be turned over to the Government for 
adjustment, without interest or responsibility upon its part save 
to appease excited litigants. 

This demand for absolute equality among localities can never 
be entirely satisfied. If under any conceivable form of statute 
the Commission could accomplish this, it would still be very ques- 
tionable whether that result would be altogether desirable, as it 
would tend to destroy the active spirit of enterprise which is 
necessary to commercial progress. 

"It is idle to look forward to an adjustment of rates which, as ap- 
plied to localities and differently circumstanced persons, will bear no 
heavier upon one than upon another. Such mathematical equality is 
manifestly unattainable through human endeavor. Not even common 
control of all railways through consolidated ownership or government 
purchase could accomplish such a task of equalization for thousands 
of places and millions of persons. Certainly, the much-vaunted theory 
of uniform charges for all traffic would, under the greatly diversified 
conditions which now prevail throughout the country, have the oppo- 
site effect, and inflict greater discriminations than arise under the 
existing general practice of fixing charges which attract traffic to the 
various lines. Uniform rate per mile on all traffic for any distance 
would arbitrarily limit commerce to sections and greatly restrict pro- 
duction" (Annual Report for 1893, p. 218). "Trade is no longer lim- 
ited to circumscribed areas; distance hardly ever bars the making of 
commercial bargains between widely separated parties, and almost every 
article of commerce finds the competing product of another region in any 
place of sale. The consequence is that the products of the farm, the 
forest, the mill and the mine are continually demanding from carriers 
rates adjusted to values in particular markets. It is this competition 
of product with like product, of market with market, that has induced 
carriers, in their eagerness to increase the voluma of their traffic, to 
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continually reduce their rates to market points. Such competition is 
the competition oi commerce itself; the strife between competing in- 
dustries which the public interest demands should be left free from 
fettering laws and uncontrolled- by restraining combinations" (Id., 
p. 219). 

la States where railroad commissions have power over future 
rates, questions of alleged discriminations between localities and 
classes of traffic are as frequent and acute as ever. Like all com- 
mercial questions, these matters are best settled between the 
parties. The foregoing expressions show that the carriers, in 
general, use their best efforts in the premises. And the record 
proves that the present remedies have not been insufficient. It will 
shortly be shown in detail that since the Interstate Commerce 
Act was passed, contested cases of all sorts have been compara- 
tively few in number, and that, with two exceptions, the Commis- 
sion has been reversed in all of its decisions as to discriminations 
or preferences of any sort which have been passed upon by the 
courts. 

The facts, therefore, show no necessity for seizure by the Gov- 
ernment of control over railroad property in order to prevent 
undue discrimination or unjust or unreasonable preference. 

But the most serious question is how the power to make future 
rates would be exercised. 

The views of the Commission in that regard are expressed in 
its annual reports as follows: 

"To give each community the rightful benefits of location, to keep 
different commodities on an equal footing, so that each shall circulate 
freely and in natural volume, and to prescribe schedule rates which 
shall be reasonable, just to both shipper and carrier, is a task of vast 
magnitude and importance. In the performance of that task lies the 
great and permanent work of public regulation" (Annual Eeport for 
1893, p. 100). "No one who understands the intricacies of trans- 
portation would care to assert that the determination of a just rate 
or the decision as to what constitutes discrimination is an easy task. 
To some extent, the principles upon which taxation rests must be al- 
lowed in fixing a just rate; to some extent, the result of the rate upon 
the development of industries must be taken into the account in all 
decisions which the Commission is called upon to make; to some ex- 
tent, every question of transportation involves moral and social consid- 
erations, so that a just rate cannot be determined independently of 
the theory of social progress" (Annual Report for 1895, p. 59). " With- 
iji certain limits it is good policy for the railway manager to increase 
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his tonnage, even at 'the expense of reducing the rate per ton. Just 
how far this rule applies no one can tell. The merchant who buys an 
article for a definite price knows when he Bells it whether he makes or 
loses by the transaction; and the manufacturer, as a rule, has a pretty 
accurate idea of the cost of production; but the railroad operator can- 
not ordinarily say whether he should or not as a matter of policy take 
traffic at a certain price" (Id., p. 17). "The freight rate is a com- 
plex problem when applied to almost all competitire traffic. Very few 
people not acquainted with the subject hare any idea how difficult the 
solution of that problem is" (Annual Report for 1898, p. 15). "It is 
often difficult to say what constitutes a reasonable rate, and more diffi- 
cult to give in detail the reasons that lead to the conclusion reached; 
although the Supreme Court of the United States has given certain 
rules by which to test the reasonableness of transportation charges, and 
although the Commission has endeavored to apply those rules, yet 
whenever it has interrogated railway officials as to whether or not they 
are governed by them when making rates of transportation, they have 
invariably answered in the negative and said that to do so would be 
impracticable. The carriers do not apparently possess the necessary 
data for that purpose, and there is at present no other source from 
which the Commission can obtain such data" (Annual Report for 1903, 
p. 54). "Discriminations between localities or classes of traffic can be 
redressed only by the exercise of sufficient authority to readjust rate 
schedules to be observed in the future on the basis of relative justice" 
(Annual Report for 1904, p. 9). "The great bulk of our orders . . . 
must pertain to the future. They will be orders fixing either a maxi- 
mum or a minimum rate" (Annual Report for 1897, p. 35). "It is 
probably near the truth to say that the cases now pending before the 
Commission directly or indirectly affect almost every locality, and 
therefore nearly all of the people of the United States" (Annual Re- 
port for 1904, p. 29). 

In connection with this vast programme of regulation of the 
affairs of the country generally, it seems proper to mention that 
during the past year it has been necessary to conduct an official 
examination of the office of the Commission itself. It is not too 
much to say that these views indicate an utter absence of any 
tangible principles upon which the Commission would proceed 
in endeavoring to establish how much railway property should be 
allowed to earn; and an equal inability to carry out the rules 
laid down by the Supreme Court for the protection of the consti- 
tutional rights of such property. 

The past record of the Commission shows the danger of such a 
grant of future power. From its creation in 1887 until October, 
1904, the Commission rendered two hundred and ninety-seven 
formal decisions, an average of about seventeen and one-half a 
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year. Action favorable to the complainants was taken in one 
hundred and ninety-four, or about fifty-five per cent, of the cases 
decided, so that the complaints coming before it which the Com- 
mission held to be well founded averaged eleven and one-half per 
annum. In about eighty per cent of these cases the carriers com- 
plied with the Commission's decisions. Since 1887, forty-three 
suite in all have, however, been instituted to enforce finally the 
orders of the Commission. Of these only thirty-two have been 
finally adjudicated. This is less than two cases per .annum. In 
one case the Commission was sustained at circuit and there was 
no appeal, as the matter was unimportant; in one case it was 
sustained in part by the Supreme Court These were both cases 
of discriminations between localities. In the other thirty cases 
the Commission was reversed. This shows two affirmances and 
thirty reversals. Within the last few months, in addition to the 
above, the courts have overruled the two most important decisions 
of the Commission which were pending — namely, the Nebraska 
long and short haul case and the case regarding rates on hay and 
straw. 

In other words, about ninety-three per cent, of the decisions 
of the Commission which have been passed upon by the courts 
were held to have been erroneously decided. In case, therefore, 
the Commission had the future rate-making power, so far as its 
decisions were in force until the courts passed upon them, and 
unless the court's power of review extended to all questions before 
the Commission, injustice would be accomplished in ninety-three 
per cent of the cases. For this there would be no remedy, be- 
cause no recovery could be had from shippers whose goods had 
been carried upon unjustly low rates. 

It is constantly claimed that the original rate-making power is 
not sought, and this statement was repeated in the Commission's 
report for 1904, just published. The President's annual message, 
too, said : "lam of the opinion that it would be undesirable, if 
it were not impracticable, finally to endow the Commission with 
general authority to fix railway rates." Yet, it is obvious that the 
legislation now sought would have the effect of giving the Com- 
mission complete power over all rates. This point has already been 
adjudicated. In its annual report for 1904, the Commission said : 

" The amendment now recommended would confer in substance the 
same power that was actually exercised by the Commission from the 



424 THE 1X0BTB. AMHRWAX RBYISW. 

date of ita organization up to the time when the Supreme Court held 
that such power did not exist." 

The precise effect of this power has been clearly stated by the 
Supreme Court as follows (167 U. S., 510) : 

" There is nothing in the act requiring the Commission to proceed 
singly against each railroad company for each supposed or alleged vio- 
lation of the act. ... So that, if the power existed as is claimed, there 
would be no escape from the conclusion that it would be within the 
discretion of the Commission, of its own motion, to suggest that all the 
interstate rates on all the roads of the country were unjust and un- 
reasonable, notify the several roads of sueh opinion, direct a hearing, 
and upon such hearing make one general order reaching to every road 
and covering every rate." 

There have been several cases in which the Commission has 
proceeded very nearly in this way. Among the latest was the 
Business Men's League case, decided in 1902, which involved 
substantially all rates from the Mississippi to the Pacific Ocean. 
The extent of this power may be judged from the fact that there 
are annually filed over one hundred and thirty thousand tariffs, 
representing probably at least one million rates; that the gross 
earnings of the roads last year were slightly under $2,000,000,000, 
and the capitalization $10,000,000,000, which is dependent for 
its value wholly upon earning power; that the internal commerce 
of the country during last year was about $22,000,000,000 in 
value. It should be plainly understood that the proposed legisla- 
tion places these vast interests under the full control of the Com- 
mission. 

Every varied and complicated business must be treated as a 
whole. It is impossible to dissect it and treat its numerous parts 
separately in accordance with abstract rules, or, as the Commis- 
sion says, "moral and social considerations and the theory of 
social progress." If the future of the business is to be subject 
to the control of those who have no function save to appease ex- 
cited litigants, it would be better that such action should affect 
the business as a whole than that its income should be cut 
down piecemeal. The claim that the proposed plan has any con- 
servative character, or that anything more dangerous could be 
devised, is based upon misconception of its real scope. Nothing 
could be more dangerous to the value of railway property than the 
system now proposed of committing its future to the control of 
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persons -without interest therein or responsibility for the results 
of its operation. The danger is that constant reductions, now here 
and now there, would ultimately destroy the earning power of the 
property. 

The complicated machinery of some of the pending bills 
for reviewing the action of the Commission as to future 
rates would be no effectual safeguard. In case the action 
of the Commission should amount to confiscation, the right 
to review could not be taken away, because it arises from 
the constitutional guaranty of property (169 U. S., 546). 
But the burden would be upon the owner of the property to 
establish clearly that such was its character, and this would be 
extremely difficult where isolated rates were involved. It is 
illusory to suppose that any action of the Commission short of 
confiscation would be under the control of the courts (174 U. S., 
754). Such action would be legislative and not judicial (167 U. 
S., 505), and probably not subject to judicial review. The Com- 
mission has clearly expressed this understanding of the matter. 
" If the Commission establishes a rate, that is tantamount to an 
act of the legislature " (Annual Eeport for 1897, p. 37). Ab one 
of the Commission expressed it to a committee of the Senate in 
1898, " one doctrine is now settled, — that, whereas the investiga- 
tion of the question whether an existing rate is a reasonable and 
lawful one or not is a judicial question, the determination of what 
the rate shall be in the future is a legislative or administrative 
question with which the courts can have nothing to do " ; another 
Commissioner said to the same committee in 1900, "the pre- 
scribing of a rate is, under the decisions of the Supreme Court, a 
legislative, not a judicial function, and for that reason, the courts 
could not, even if Congress so elect, be invested with that au- 
thority." Short of confiscation, therefore, the Commission would 
probably be independent of any courts whatever so far as concerns 
future rules. 

The proposed bills contemplate conferring upon the Commis- 
sion entirely new power. They provide, either expressly or by 
implication, that the Commission shall have power to settle " the 
just relation of rates " by different lines at common points. This 
would concentrate in a single board power to determine the com- 
mercial and industrial future of all the various localities through- 
out the country. As the Commission has said: "Every com- 
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munity and every pursuit is so dependent upon the agencies of 
transportation, so directly affected by the cost of this necessary 
service, that an inequitable adjustment of rates between com- 
peting towns or commodities would produce serious and wide- 
spread disaster " (Annual Eeport for 1893, p. 6) . In the Differen- 
tial case it fixed rates for the purpose of " distributing " the com- 
merce of New York among the ports of the country, in flat dis- 
regard of the constitutional provision that " no preference shall 
be given by any regulation of commerce or revenue to the ports 
of one State over those of another" (Art. I., Sec. 9, subd. 5) ; on 
the other hand, it has just held that " it is no part of its duty to 
equalize differences in the natural advantages of localities through 
the adjustment of tariff rates " (Annual Eeport for 1904, p. 45). 
These varying principles can equally be applied to any locality 
in the country, as may suit the fancy of the Commission. Para- 
phrasing the Commission's language, this proposed legislation 
would " put into its hands the power to determine what localities 
shall pay, and what receive, tribute " (Annual Report for 1897, 
p. 45). As ninety-three per cent, of the Commission's orders as 
to rates which have come before the courts have ultimately been 
overruled, it is impossible to foretell what havoc would result 
from the exercise of such powers. 

Moreover, governmental rate - making would establish rigid 
methods of transacting business which would tend to arrest com- 
mercial progress. The most effective cause of reduction of rates 
is the effort of traffic officials to enable their respective shippers to 
extend their business and constantly reach further markets and 
consumers. 

"The location of new business enterprises is frequently settled since 
the passage of the act to regulate commerce, as well as before, not so 
much by the wishes of those who control them and the advantages for 
economical production or trade afforded at particular places, as by the 
favorable transportation rates which railway managers can be induced 
to put in force" (Annual Report for 1894, p. 67). 

This process of development can be continued only through 
gradual reductions of rates, and in its continuance shipper, car- 
rier and consumer are alike interested. But this process of de- 
velopment will be arrested if the rates are finally subjected to the 
veto of a body having no substantial interest in the success of the 
transportation business or of the industries upon the several lines. 
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Every rate once fixed would be incapable of change without a 
proceeding before the Commission as dilatory as a lawsuit; and, 
as the Commission proceeded, the scope of this rigid condition of 
rates would constantly extend. Every practical man must realize 
that business is carried on successfully by negotiation and agree- 
ment of the parties, rather than by the judgment of any tribunal. 
" Business by lawsuit " would be a lamentable failure. There is 
no successful branch of business in which the general future rela- 
tions of those engaged therein are regulated by third parties, 
whether an administrative commission or a court of justice. 

If, indeed, a condition of absolute equality among different 
localities could be established at a particular moment of time, 
it would be temporaryonly. Industry in this country is intensely 
progressive, and the perfect equality of one day would probably 
be the grossest inequality of another. The absence of elasticity in 
a system of government rate-making is one of its most serious 
faults; thus the rate-making State Commissions have had to fall 
back on distance tariffs, on account of their inability to make those 
delicate adjustments which are constantly made by railway traffic 
officers. Such rigidity is a bar to industrial progress, and probably 
accounts, in large measure, for the fact that in the States which 
have rate-making commissions, the rates are higher under similar 
circumstances and conditions, than in other States which have 
left the contract of transportation to unrestricted negotiation be- 
tween the parties. 

This seizure of control of railway property would be merely a 
step toward universal governmental direction of commerce. Con- 
gress is not given by the Constitution any special power over the 
carriers. The provision is that it shall have power to regulate 
commerce with foreign nations and among the several States' 
(Art. I., Sec. 8, subd. 3), but the shipper of goods is engaged in 
interstate commerce equally with the carrier of the goods shipped. 
The shipper and his business are, therefore, quite as much within 
the power of Congress as the carrier and its business. Accord- 
ingly, the Commissioner of Corporations has just suggested that 
engaging in interstate commerce as a means of livelihood shall no 
longer be a right, but a privilege to be enjoyed only by those pos- 
sessing a license upon such terms as the Government shall see fit 
to prescribe. The proposed legislation would, therefore, be in the 
direction of general socialism, which would affect manufacturers, 
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shippers and carriers alike and would subject to governmental 
control the question of what the citizens of the country shall be 
allowed to earn by the use of their constitutional rights of liberty 
and property. 

These considerations establish that such a system would be 
full of danger, the extent of which can scarcely be judged. 

The substantial usefulness of the Commission has been in the 
way of settling controversies without litigation. In that way 
apparently about ninety per cent, of the complaints filed with it 
have been adjusted. This method is very useful and should be 
continued. 

The question now is as to the remaining ten per cent, which 
constitute the contested cases. The delay in disposing of them 
has been due to the proceedings before the Commission. These 
consist in admitting all sorts of matter presented, irrespective of 
the rules of evidence (194 TJ. S., 25), followed by long argu- 
ments, opinions by the Commission, and ultimately an order. As 
the Commission has itself said, these proceedings "bind nobody 
and go for nothing " (Annual Report for 1897, pp. 31, 33). The 
Supreme Court has decided that an order of the Commission, 
under the terms of the Constitution, can have no force as an ad- 
judication (154 U. S., 485, 489). These proceedings before the 
Commission are, therefore, merely dilatory and serve no useful 
purpose. 

In the courts there is no delay in enforcing any meritori- 
ous claim. Aa already pointed out, less than two cases a 
year have gone to final judgment since the Commission 
was organized, and, with two exceptions, they have all ended 
in defeat of the claims asserted. In addition, the pro- 
visions as to procedure in the courts expedite these cases in every 
possible way. The courts act on as short notice as possible, with- 
out formal pleadings or proceedings; the constitutional protection 
from self-crimination has been removed by statute so that any 
one can be compelled to testify; cases arising under the statute 
have preference over everything save criminal cases; individuals 
or corporations violating the act are subject, whether shippers or 
carriers, to heavy fines, and the provisions of the act may also be 
enforced by decree in equity, with subsequent contempt proceed- 
ings in case of disobedience, and appeal lies directly to the Su- 
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preme Court in all cases. It is clear, therefore, that there can be 
no delay in the courts. The proper course would be for the Com- 
mission, when it is satisfied that a case cannot be settled, to resort 
directly to the courts. This is the procedure under the Blkins 
Act which has proved successful. 

The difficulty at present is that the Commission attempts to act 
both as prosecutor and judge. It has defined itself as " a special 
tribunal engaged in an administrative and semi-judicial capacity 
investigating railway rates and practices" (Annual Eeport for 
1896, p. 71). To these functions it is now sought to add the 
legislative function of making future rates. ^ It is one of the most 
fundamental principles of the American constitutional system 
that the functions of government are divided into three depart- 
ments, the executive, the legislative and the judicial; and that 
these functions must be exercised by different public servants. 
The attempt is to endow the Commission with powers of each of 
these departments. In that case it would occupy the unique 
position of exercising all three of the powers of government. 
With the comparatively simple powers which it now possesses the 
Commission^ administration has been generally unsatisfactory, 
largely on account of the inherent difficulties of the matter. With 
a large addition to those powers, utter failure seems almost cer- 
tain. 

The remedy lies in the vigorous enforcement of existing statutes, 
which prohibit rebates and discriminations; and resort by the 
Commission directly to the courts without dilatory preliminaries, 
so as to secure expeditious action by the only branch of the Gov- 
ernment which is qualified to administer justice and determine 
rights of property. This will prevent unjust discriminations 
and undue or unreasonable preferences. So far as concerns 
reasonableness of the rates, it is obvious that the present method 
under which the Commission has power to pass upon existing rates 
has been effectual. But governmental future rate-making would 
play havoc generally, and "business by lawsuit" would be 
intolerable. 

David Willoox. 



